
EX p:\rnT OR LATE FILED

March 27, 1998

By Hand Delivery

Ms. Magalie R. Salas
Secretary
Federal Communications Commission
Room 222
1919 M Street, NW
Washington, DC 20554

Re: Notice ofEx Parte Communication in Local Competition Provisions
In the Telecommunications Act of 1996, CC Docket96~dRM 9101

Dear Ms. Salas:

Yesterday, on behalf ofLCI International Telecom Corp. ("LCI"), Anne K. Bingaman,
Senior Vice President and President, Local Telecommunications Division, LCI, met with
Commissioner Susan Ness and her Senior Legal Advisor, James Casserly. The purpose of the
meeting was to discuss perfonnance measurements, operations support systems, legalities, and
the importance of a rulemaking with regard to goals and criteria. Also discussed in the meeting
were recent actions of the New York Public Service Commission and the possible involvement
of the Department of Justice.

I have hereby submitted two copies of this notice to the Secretary, as required by the
Commission's rules. Please return a date-stamped copy of the enclosed (copy provided).

Please contact the undersigned ifyou have any questions.

Respectfully submitted,

\~4~~
Douglas W. Kinkoph
Vice President, RegulatorylLegislative Affairs

CC: Commissioner Susan Ness
James Casserly

No. or Copk;s rec'd ())... L-
8180 Greensboro Drive • Suite 600· McLean. VA 221~i~t A 6 C[) E
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Mr. VWIIam F. eaton, Acting Sec,etary
F...I Communlcdona Commission
1819MSI,. N.W. -Roam 222 -'CI I .IUI. -
waMlngton, DC 2D554 ....,....

Re: Ii! PuC~Na.ft::JIi.rw 11101~
of the Laaal cOmII!ii!;; Prov1lliant afthe T"iiCiiMmunlcIItIona
Act af 1986

O.r Mr. Caton:

A capy ofthe enclaHd was detMnd 1Dday to Jake Jennings.
Radhilal KIIrmarkar. VVendy t.ader. Don Stockdale and Richard welch of the
Comman Carrier BUnt8u for inclusfon fn 1ha recard in the above referenced
procelding.

Twa cap_ ofilia NatIce .. being 1Ub,.1ItlIJd to the SecnItIIry of the
FCC in accardancewfth Section 1.1208(8)(1) ofthe COmmillion's Rules.

Very truly yours.

~~~
Enclalure

CC; Jennings
Radhb Kannarialr
WIndy l.8der
'Dan Stockdale
Richard Welch
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••: AutJaar1ty of the C".i ••1021 to praaulpte oss
lufoauce lleasw:e. Attar the Eipth CiJ:CUit •s
n.C181on

In l1;ht of the E1abth C1rcu1t'l recant decision in ID1III.

mil. Id. v. EC., some incumbent loeal exchanq- carriers ("LEes" )

haft maintainacl that the CClllliliion lacks jurisdiction to as:tab11sr.

Operations SUpport Systema ("OSS") parfor.mance ....urements,

reportinq reqa!remants, enforc-=ant proceQure., ana default

perfo=ance staudarcls. As proposed by LeI and compTel in their

joint 'etition for Expedited Rulamakinq, the..e rules would largely

e.tablish measurement eateqorie., uthoc!oloqies, and reporting

proc.dures that would be used to deter.mine the quality of the OSS

a.d ass access provided by incumbent LEes both to competitive LEes

and to th....lv.s. Thus, they would be used to determine whethe=

CGIIPatitive LECs are receiving tne "nondiscriminatory" pe:fo=mce

.andated by the Act -- .1...1.., pertormance at parity with that which

the in.c'UIzU)ents themselves enjoy. The petitioners further propose

that da~.ult stmd-rcla be elllPloyed wh~re inc:umbent LEes a::. uuble

. or 1mwillinq to provide the information necessary to cletem1ne

whether their ass and ass access are being prOVided. at parity (with

the incumbents always free to clemonstl:'ate that their performance

fer th....lv•• is inferior to one or more of those standards ~d

that t:b.y therefore ,t1Hc:l not c::c=ply with those particular stand.ards

in providing facilities anc:l service. to camp.titors, .

. Nothing 1n the Eiqhth Circuit' s decision casts c:loubt on

....... the COlia1ssion I s authority to pr01lulqate such rules. To the



ccrAUCY, that decision reaff1z::u such authority• The Eighth

.... ,. C1rcu1t upheld the Cc.1s8ion rec;ulationl that implement the

statutory raqu1remant that aca... to unbundled netwark el...nts

(including- specifically ass) and se"ice. for reaale be

"tlOncl1aeriminatory, It ael the proposed OSS rules would he i.suec.

pursuant to the same authority and tor the same purpose as those

replations.

In IOMI Vt i11 t i •• apiI'd, the incumbent LEes acivanced

nuaerous challenges to the Commission's requlations impl..entinq

incumbent LECs • duties to provid.e acce.s to unbundled network

el_ents under Section 2Sl(c) (3) of the Act. !he Eighth Circuit,

however, largely rejected those challenqes and upheld the

Commission's rules as a lawful exercise of its del.qatea authority.

_.' Hast ~ortantly, for present purposes, the Eighth Circuit upheld

47 C.r.R. f 51.319(f), which require. an incumbent LEe to provide

(which] consist of p~e-o:rd.erinq, ordering, provisioninq,
.

..intenance and repair, and billinq' functions supported by an

inCUJlbent LEe's databa.e. and infomation lf (emphasis added). .au
''':.It-{ Ymcl Util, IdOl slip Ope at 130-133. The Eighth Circuit also

, upheld 47 C.F.R. S 51.313 (b-c) , which requires an iacmabent LEe to

provida ". carrier purchasing- accesl to unbundled network el-..nts

with the pre-ordering, previsioning', maint.nance and repair, and

billing' functions of th., incumbent LEC'I operations support system"

.....
an "t.roms aDd conditions . . . nc 1"$ t.vgr.b~e to the requestinq

2



.•...

......

'-'

".. ,"

carr1a2: than ~ tams under which the incumbent LEe pro"id.•• aue:.

al..ants to itself" (.-pbasis added). Thus, the Eighth Cir~Ji~

upheld the FCC regulatiDns that mandate exactly what the

petitioners are seeking here -- equal access to incumbent LECs'

oss.
!be Crynmis.ion's authority to issue regulations designed'

to assure nandiacrtminatory access to ass is further supported ~y

the fact that the Eighth Circuit also upheld numerous ot.~e::

Commis.s1on regulations 1mplementinq Section 251 (C) (~) IS

nondiscrimination principle. FOr example, the court Upheld the

Commiss1on' s r.quir-.nt that n [.) n inc:mabent LEe shall pro'Vide ...

npndiacriminatgrv access to network elements on an unbundled basis

••.. " 4; c.r.l\. S 51.30;(a) (emphasis added). Likewise, the

court approved the Commission's detar.mination that "the quality of

an ~ed network el-.ent, as well as the quality at the access

to such unbundled network element, that an incumbent LEC provides

to a reqnest1ng telecommunications carrier shall be at lelat equll.
in quality to that which the incumbent LEe prOVides itself." 47

C.F.Jl. S Sl.311(b) (emphasis added). s•• allP 47 C.F.l\. S

!1.30S (al (3) (requiring interconnection "that is at a l."el ot

, quality that is equal to that which the incumbent LEC pro"lld.es

itself"); id. S 51.305(a) (5) (requiring interconnaction on nt.roms

3
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and couditiona that are 110 1••s favorable than the tams and.

ccnd1ticma the~t LEe pro'rides inte::cczmeC1:1on to i tsalf") . 1

!he Eigbth Circuit's treatm.nt of the commission's 10

called "superior quality rules," 4i C.F.R. S Sl.305{a) (4),

51.311 (e), rather than casting claubt on the cOBiasion' s power to.
tmpl..ent the parity requirements af the Act with respect to OS5,

further ccmfim.s that power. In striking doWn these rul•• , the

,--,' court observed that althcuqh Section 251 (cl (3) '5 nandi.crimination

provision <loe. n.ot gi". the COIIIIlisaion authority to require

"superior quality interconnection," it does empower the Commission

to promulgate regulations that require incumbent tECs to provide

acc••s to competitive LEes "equal" to their own. ~Qw, util. Id"

slip ap. at 139-40. Her.over, even while rejectin; the FCC's

"'-' superior quality requlatiol1s, the court expressly upb.ld the

Cama1ssion I a rules mandating- that incumbent LEes modify their

facilities to the extent necessary to pro~ide competitive LECs with

equal access. ~ at 140 n.33.

The statutory baais tar the COJIDi••1on' 5 autho:r1ty in

thae ueas i. clear. !h. lighth C1rcW.t obviously recogni.zed that

i,u .inc. the Ccnai.sian is "specifically authorized" to d..tezmine

"what network elem.nts should be made available tor purpose. ot

-_.-

..,-

1. A11:!1owJb the Eighth C1rcuit did not add:'e•• e.ch of 'the•• nl••
1Dd1:Y1clually, the !ilCl1'bat LECs had asked the court "to ftcate the
lee'. _tire 1'1r.t :Report and Order," tAD tItil . It!. at 153, uc:l
the CCUll:'t inat.ad "uphrelld. all of the Ca-1••ion'. unbuDcU1nq
ravulat10ns except tor rul•• 51.305(a) (4), Sl.311(c), 51.31S(c)-
(f), and 51.317." lsL. at 151 n.38.

4
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sUb.ection (251] (cl (31 ft JaIa 47 U.S.C. I 2S1(dl (2); IQWI Util. Id"

slip op., pp. 103-104 n.l0, 119 n.23), it would make no .~. if

the CamUs.ion likewise could not adept rules qoveminq thei:

funct:1analities. Indeed, the Commission properly chose in the

Lps,l CQDI2.tition Otqer (! 259) to "identity elaent~ [not] 1..'"'-.

:riqid. t:em.s, but rather by function" -- and those functions are

required by statute to be pertor.med on a nondiscriminatory ~asis.

'rhus, becausl netwo:k elements are d.,fined by the fUDctiona they

perfOz:ll\, 1t is triYOlcus to auG.lt that the camm1 Ision' s authority

to d.ef1ne networlt elements excludes issues of pufomance. An

1ncumbant LEe camot, for example, comply with its duty to provide

UDbundled switching -- as defined by the Commission -- by giving

ace••• to • switch that dces net work tor competitive LECs as WIll

as it works for the incumbent.

The Commission's authority to pramulqate rules on

nondJ.acriainatory OSS performance in the resale context is also

confir.mad by the Eighth Circuit's decision. The Eigbth Circuit

expr...ly upheld the CamIIlislion 1 8 authority UDder Section

251 (c) (4) (I) to adapt rules that "detinet] the overall scope of the

incumbent LEes' r ••ale obliqations." YOWl t7t;i 1, Id." slip op. at

152-53. And as the Commission explained in it. Local Cp'p1tition

Order, ita regulations requiring nondiscriminatory acee•• to OS!

were alao adopted pursuant to that provision. ... LoS,l

Cama-t1t1gn prd.~ ! 517 ("nondiscrimina~ory access to operations

5
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support .yst_- 1. a -t:em. or concl11:ion of • • • re.ale uncler

Section 2S1(c) (4)-).

:En sua, far from UDder.m.iniD9 the cown:! saion' s authority

to praaulqate refJ\1lations illpl_ent1nq the requirement that
,

in~tlDt LEes provide their c:ampetitors with ass and ass ace••• at

,a quality equal to that which the inCUllbtmt itself enjoys, the

Ei;hth C1rcu1t' s decision reaffizms that authori'ty. ADd the rule.

proposed by the petitioners, atmed at measuring the current level

of qual!ty o'J! incumbent LECS' OSS a. prov1c:l11cl to the incumbent LEes

th....lv•• and a. provided to competitive carriers, are vital to

ensuring such equal access. Indeed, without clear perfomance

....ur-.nts ad reportinq requir_nts, regulatory aqencies will

ha.,e no ability to cSetez:m1ne whether incumbent LECs are fulfilling

their nondiscrimination Obliqations under the Act.

It is e~lly clear that the Commission has authority to

praaUqate regulations proposed by petitioners that would set

"default pUfo:aumce inte~als. It The.. default perfomance

tDt.~ls would take effect only when an incumbent LEC had failed

, or refused to supply appropriate clata for any _aaur-.nt cateqory,

and wou1d thus se.k to enforce the .Act's pari'ty requ1r-.nts in the

, absence of information frCllll. the 1nCUlllbent LEe. once the iDCUJabent

LEC prov1cles such infaxmation, then the perfom8Dce StllZld8rds would

be cletem1ned hy the 1ncu1Ibent LEC t s own 'Perfonaance internls.

Sa. genarilly LCI Camaents, CC Docket No. 96-98, at 6-7 (July 16,

1997) (corrected version) .
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AI such, the perfamaDce .tudarcls are well within the

'.....' scope of the Itatutory authority diacussed above allowing' the

Cad .sion to p~qat. requlaticms that require incumbent tEes to

............ p:ovide equal access to OSS • In tact, th... standards are

..smtj,al to praventinq 1Dcmabent LEes from discr1m1natinq a,aiZ?-st

campetitive ~Cs by simply tail1Dq to provide the ·.a.su.:emeht data

nece••ary to clatem1ne their true leval of ass perfo:r.mance.

MCreo~, the•• dafault rules are also a reasonable reaponse to the

fact ~t incumbent LEes have exclusive access to most of the

infor.mation necessary to determine tbeir actual OSS performance;

.ettin; default perfor.manc8 standards gives incumbent LEes

incent1ves to come forward with infor.mation reqardinq their true

levals of OSS pe:r:for.mance, thereby allowinq regulators accurately

~. to deter.mine the quality of OSS access to which competitive LEes

ar. entitled.

........ .,


